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RESPONSIBILITY OF STATES FOR
INTERNATIONALLY WRONGFUL ACTS

General commentary

(1) These articles seek to formulate, by way of codifi-
cation and progressive development, the basic rules of
international law concerning the responsibility of States
for their internationally wrongful acts. The emphasis is
on the secondary rules of State responsibility: that is to
say, the general conditions under international law for the
State to be considered responsible for wrongful actions or
omissions, and the legal consequences which flow there-
from. The articles do not attempt to define the content of
the international obligations, the breach of which gives
rise to responsibility. This is the function of the primary
rules, whose codification would involve restating most of
substantive customary and conventional international
law.

(2) Roberto Ago, who was responsible for establishing
the basic structure and orientation of the project, saw the
articles as specifying:

the principles which govern the responsibility of States for internation-
ally wrongful acts, maintaining a strict distinction between this task
and the task of defining the rules that place obligations on States, the
violation of which may generate responsibility ... [I]t is one thing to
define a rule and the content of the obligation it imposes, and another

to determine whether that obligation has been violated and what should
be the consequences of the violation.32

(3) Given the existence of a primary rule establishing
an obligation under international law for a State, and as-
suming that a question has arisen as to whether that State
has complied with the obligation, a number of further
issues of a general character arise. These include:

(a) The role of international law as distinct from the
internal law of the State concerned in characterizing
conduct as unlawful;

(b) Determining in what circumstances conduct is
to be attributed to the State as a subject of international
law;

(c) Specifying when and for what period of time there
is or has been a breach of an international obligation by
a State;

(d) Determining in what circumstances a State may be
responsible for the conduct of another State which is in-
compatible with an international obligation of the latter;

(e) Defining the circumstances in which the wrong-
fulness of conduct under international law may be pre-
cluded;

(f) Specifying the content of State responsibility, i.e.
the new legal relations that arise from the commission
by a State of an internationally wrongful act, in terms of
cessation of the wrongful act, and reparation for any
injury done;

(g) Determining any procedural or substantive pre-
conditions for one State to invoke the responsibility of

32 Yearbook ... 1970, vol. 1I, p. 306, document A/8010/Rev.l,
para. 66 (¢).

another State, and the circumstances in which the right to
invoke responsibility may be lost;

(h) Laying down the conditions under which a State
may be entitled to respond to a breach of an international
obligation by taking countermeasures designed to ensure
the fulfilment of the obligations of the responsible State
under these articles.

This is the province of the secondary rules of State
responsibility.

(4) A number of matters do not fall within the scope of
State responsibility as dealt with in the present articles:

(a) As already noted, it is not the function of the arti-
cles to specify the content of the obligations laid down by
particular primary rules, or their interpretation. Nor do the
articles deal with the question whether and for how long
particular primary obligations are in force for a State. It
is a matter for the law of treaties to determine whether a
State is a party to a valid treaty, whether the treaty is in
force for that State and with respect to which provisions,
and how the treaty is to be interpreted. The same is true,
mutatis mutandis, for other “sources” of international ob-
ligations, such as customary international law. The arti-
cles take the existence and content of the primary rules
of international law as they are at the relevant time; they
provide the framework for determining whether the con-
sequent obligations of each State have been breached, and
with what legal consequences for other States.

(b) The consequences dealt with in the articles are
those which flow from the commission of an internation-
ally wrongful act as such.33 No attempt is made to deal
with the consequences of a breach for the continued valid-
ity or binding effect of the primary rule (e.g. the right of
an injured State to terminate or suspend a treaty for mate-
rial breach, as reflected in article 60 of the 1969 Vienna
Convention). Nor do the articles cover such indirect or
additional consequences as may flow from the responses
of international organizations to wrongful conduct. In car-
rying out their functions it may be necessary for interna-
tional organizations to take a position on whether a State
has breached an international obligation. But even where
this is so, the consequences will be those determined by
or within the framework of the constituent instrument of
the organization, and these fall outside the scope of the
articles. This is particularly the case with action of the
United Nations under the Charter, which is specifically
reserved by article 59.

(c) The articles deal only with the responsibility for
conduct which is internationally wrongful. There may be
cases where States incur obligations to compensate for the
injurious consequences of conduct which is not prohibited,
and may even be expressly permitted, by international law
(e.g. compensation for property duly taken for a public
purpose). There may also be cases where a State is obliged
to restore the status quo ante after some lawful activity
has been completed. These requirements of compensation
or restoration would involve primary obligations; it would
be the failure to pay compensation, or to restore the status

33 For the purposes of the articles, the term “internationally wrong-
ful act” includes an omission and extends to conduct consisting of
several actions or omissions which together amount to an internation-
ally wrongful act. See paragraph (1) of the commentary to article 1.
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quo which would engage the international responsibility
of the State concerned. Thus for the purposes of these
articles, international responsibility results exclusively
from a wrongful act contrary to international law. This is
reflected in the title of the articles.

(d) The articles are concerned only with the responsi-
bility of States for internationally wrongful conduct, leav-
ing to one side issues of the responsibility of international
organizations or of other non-State entities (see articles
57 and 58).

(5) On the other hand, the present articles are concerned
with the whole field of State responsibility. Thus they are
not limited to breaches of obligations of a bilateral char-
acter, e.g. under a bilateral treaty with another State. They
apply to the whole field of the international obligations
of States, whether the obligation is owed to one or several
States, to an individual or group, or to the international
community as a whole. Being general in character, they
are also for the most part residual. In principle, States are
free, when establishing or agreeing to be bound by a rule,
to specify that its breach shall entail only particular con-
sequences and thereby to exclude the ordinary rules of
responsibility. This is made clear by article 55.

(6) The present articles are divided into four parts. Part
One is entitled “The internationally wrongful act of a
State”. It deals with the requirements for the international
responsibility of a State to arise. Part Two, “Content of
the international responsibility of a State”, deals with the
legal consequences for the responsible State of its inter-
nationally wrongful act, in particular as they concern ces-
sation and reparation. Part Three is entitled “The imple-
mentation of the international responsibility of a State”.
It identifies the State or States which may react to an
internationally wrongful act and specifies the modalities
by which this may be done, including, in certain circum-
stances, by the taking of countermeasures as necessary to
ensure cessation of the wrongful act and reparation for its
consequences. Part Four contains certain general provi-
sions applicable to the articles as a whole.

PART ONE

THE INTERNATIONALLY WRONGFUL
ACT OF A STATE

Part One defines the general conditions necessary for
State responsibility to arise. Chapter I lays down three ba-
sic principles for responsibility from which the articles
as a whole proceed. Chapter Il defines the conditions
under which conduct is attributable to the State. Chapter
III spells out in general terms the conditions under which
such conduct amounts to a breach of an international obli-
gation of the State concerned. Chapter IV deals with cer-
tain exceptional cases where one State may be responsible
for the conduct of another State not in conformity with an
international obligation of the latter. Chapter V defines
the circumstances precluding the wrongfulness for con-
duct not in conformity with the international obligations
of a State.

CHAPTER |
GENERAL PRINCIPLES

Article 1. Responsibility of a State for its
internationally wrongful acts

Every internationally wrongful act of a State entails
the international responsibility of that State.

Commentary

(1) Article 1 states the basic principle underlying the
articles as a whole, which is that a breach of internation-
al law by a State entails its international responsibility.
An internationally wrongful act of a State may consist
in one or more actions or omissions or a combination of
both. Whether there has been an internationally wrongful
act depends, first, on the requirements of the obligation
which is said to have been breached and, secondly, on the
framework conditions for such an act, which are set out in
Part One. The term “international responsibility” covers
the new legal relations which arise under international law
by reason of the internationally wrongful act of a State.
The content of these new legal relations is specified in
Part Two.

(2) PCIJ applied the principle set out in article 1 in a
number of cases. For example, in the Phosphates in Mo-
rocco case, PCIJ affirmed that when a State commits an
internationally wrongful act against another State inter-
national responsibility is established “immediately as be-
tween the two States”.3* ICJ has applied the principle on
several occasions, forexample in the Corfiu Channel case,>
in the Military and Paramilitary Activities in and against
Nicaragua case,® and in the Gabcikovo-Nagymaros
Project case.’” The Court also referred to the principle
in its advisory opinions on Reparation for Injuries,>® and
on the Interpretation of Peace Treaties (Second Phase),>®
in which it stated that “refusal to fulfil a treaty obligation
involves international responsibility”.*? Arbitral tribunals
have repeatedly affirmed the principle, for example in the
Claims of Italian Nationals Resident in Peru cases,*! in

34 Phosphates in Morocco, Judgment, 1938, P.C.IJ., Series A/B,
No. 74, p. 10, at p. 28. See also S.S. “Wimbledon”, 1923, P.C.LJ.,
Series A, No. 1, p. 15, at p. 30; Factory at Chorzow, Jurisdiction, Judg-
ment No. 8, 1927, PC.1.J, Series A, No. 9, p. 21; and ibid., Merits,
Judgment No. 13, 1928, PC.1.J, Series A, No. 17, p.29.

35 Corfu Channel, Merits, Judgment, I.C.J. Reports 1949, p. 4, at
p-23.

36 Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, 1.C.J.
Reports 1986, p. 14, at p. 142, para. 283, and p. 149, para. 292.

37 Gabcikovo-Nagymaros Project (see footnote 27 above), at p. 38,
para. 47.

38 Reparation for Injuries Suffered in the Service of the United
Nations, Advisory Opinion, 1.C.J. Reports 1949, p. 174, at p. 184.

39 Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania, Second Phase, Advisory Opinion, I.C.J. Reports 1950,
p-221.

40 1bid., p. 228.

41 Seven of these awards rendered in 1901 reiterated that “a uni-
versally recognized principle of international law states that the State
is responsible for the violations of the law of nations committed by its
agents” (UNRIAA, vol. XV (Sales No. 66.V.3), pp. 399 (Chiessa claim),
401 (Sessarego claim), 404 (Sanguinetti claim), 407 (Vercelli claim),
408 (Queirolo claim), 409 (Roggero claim), and 411 (Miglia claim)).
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the Dickson Car Wheel Company case,*? in the Interna-
tional Fisheries Company case,” in the British Claims in
the Spanish Zone of Morocco case** and in the Armstrong
Cork Company case.® In the “Rainbow Warrior” case,*
the arbitral tribunal stressed that “any violation by a State
of any obligation, of whatever origin, gives rise to State

responsibility”.4”

(3) That every internationally wrongful act of a State
entails the international responsibility of that State, and
thus gives rise to new international legal relations addi-
tional to those which existed before the act took place,
has been widely recognized, both before*® and since*’ ar-
ticle 1 was first formulated by the Commission. It is
true that there were early differences of opinion over the
definition of the legal relationships arising from an in-
ternationally wrongful act. One approach, associated with
Anzilotti, described the legal consequences deriving from
an internationally wrongful act exclusively in terms of a
binding bilateral relationship thereby established between
the wrongdoing State and the injured State, in which the
obligation of the former State to make reparation is set
against the “subjective” right of the latter State to require
reparation. Another view, associated with Kelsen, started
from the idea that the legal order is a coercive order and
saw the authorization accorded to the injured State to ap-
ply a coercive sanction against the responsible State as
the primary le%al consequence flowing directly from the
wrongful act.>® According to this view, general interna-
tional law empowered the injured State to react to a wrong;
the obligation to make reparation was treated as subsidi-

42 Dickson Car Wheel Company (U.S.A.) v. United Mexican States,
UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, at p. 678 (1931).

43 International Fisheries Company (US.A.) v. United Mexican
States, ibid., p. 691, at p. 701 (1931).

44 According to the arbitrator, Max Huber, it is an indisputable prin-
ciple that “responsibility is the necessary corollary of rights. All in-
ternational rights entail international responsibility”, UNRIAA, vol. II
(Sales No. 1949.V.1), p. 615, at p. 641 (1925).

45 According to the Italian-United States Conciliation Commission,
no State may “escape the responsibility arising out of the exercise of
an illicit action from the viewpoint of the general principles of inter-
national law”, UNRIAA, vol. XIV (Sales No. 65.V.4), p. 159, at p. 163
(1953).

46 Case concerning the difference between New Zealand and
France concerning the interpretation or application of two agreements
concluded on 9 July 1986 between the two States and which related
to the problems arising from the Rainbow Warrior affair, UNRIAA,
vol. XX (Sales No. E/F.93.V.3), p. 215 (1990).

47 Ibid., p. 251, para. 75.

48 See, e.g., D. Anzilotti, Corso di diritto internazionale, 4th ed.
(Padua, CEDAM, 1955) vol. I, p. 385; W. Wengler, Volkerrecht (Berlin,
Springer, 1964), vol. I, p. 499; G. 1. Tunkin, Teoria mezhdunarodnogo
prava (Moscow, Mezhdunarodnye otnoshenia, 1970), p. 470, trans. W.
E. Butler, Theory of International Law (London, George Allen and
Unwin, 1974), p. 415; and E. Jiménez de Aréchaga, “International
responsibility”, Manual of Public International Law, M. Serensen,
ed. (London, Macmillan, 1968), p. 533.

49 See, e.g., 1. Brownlie, Principles of Public International Law,
Sth ed. (Oxford University Press, 1998), p. 435; B. Conforti, Diritto
internazionale, 4th ed. (Milan, Editoriale Scientifica, 1995), p. 332;
P. Daillier and A. Pellet, Droit international public (Nguyen Quoc
Dinh), 6th ed. (Paris, Librairie générale de droit et de jurisprudence,
1999), p. 742; P.-M. Dupuy, Droit international public, 4th ed. (Paris,
Dalloz, 1998), p. 414; and R. Wolfrum, “Internationally wrongful acts”,
Encyclopedia of Public International Law, R. Bernhardt, ed. (Amster-
dam, North-Holland, 1995), vol. II, p. 1398.

50 See H. Kelsen, Principles of International Law, 2nd ed., R. W.
Tucker, ed. (New York, Holt, Rinehart and Winston, 1966), p. 22.

ary, a way by which the responsible State could avoid
the application of coercion. A third view, which came to
prevail, held that the consequences of an internationally
wrongful act cannot be limited either to reparation or to
a “sanction”.! In international law, as in any system of
law, the wrongful act may give rise to various types of
legal relations, depending on the circumstances.

(4) Opinions have also differed on the question whether
the legal relations arising from the occurrence of an in-
ternationally wrongful act were essentially bilateral, i.e.
concerned only the relations of the responsible State and
the injured State infer se. Increasingly it has been recog-
nized that some wrongful acts engage the responsibility
of the State concerned towards several or many States or
even towards the international community as a whole. A
significant step in this direction was taken by ICJ in the
Barcelona Traction case when it noted that:

an essential distinction should be drawn between the obligations of a
State towards the international community as a whole, and those arising
vis-a-vis another State in the field of diplomatic protection. By their
very nature the former are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligations erga omnes.5?

Every State, by virtue of its membership in the interna-
tional community, has a legal interest in the protection of
certain basic rights and the fulfilment of certain essential
obligations. Among these the Court instanced “the outlaw-
ing of acts of aggression, and of genocide, as also ... the
principles and rules concerning the basic rights of the hu-
man person, including protection from slavery and racial
discrimination”.>3 In later cases the Court has reaffirmed
this idea.>* The consequences of a broader conception of
international responsibility must necessarily be reflected
in the articles which, although they include standard bilat-
eral situations of responsibility, are not limited to them.

(5) Thus the term “international responsibility” in ar-
ticle 1 covers the relations which arise under internation-
al law from the internationally wrongful act of a State,
whether such relations are limited to the wrongdoing State
and one injured State or whether they extend also to other
States or indeed to other subjects of international law, and
whether they are centred on obligations of restitution or
compensation or also give the injured State the possibility
of responding by way of countermeasures.

(6) The fact that under article 1 every internationally
wrongful act of a State entails the international respon-
sibility of that State does not mean that other States may
not also be held responsible for the conduct in question,
or for injury caused as a result. Under chapter II the same

31 See, e.g., R. Ago, “Le délit international”, Recueil des cours...,
19391 (Paris, Sirey, 1947), vol. 68, p. 415, at pp. 430-440;
and L. Oppenheim, International Law: A Treatise, vol. 1, Peace, 8th
ed., H. Lauterpacht, ed. (London, Longmans, Green and Co., 1955),
pp. 352-354.

52 Barcelona Traction (see footnote 25 above), p. 32, para. 33.

33 Ibid., para. 34.

54 See East Timor (Portugal v. Australia), Judgment, I.C.J. Reports
1995, p. 90, at p. 102, para. 29; Legality of the Threat or Use of Nu-
clear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, atp. 258,
para. 83; and Application of the Convention on the Prevention and Pun-

ishment of the Crime of Genocide, Preliminary Objections, Judgment,
1.C.J. Reports 1996, p. 595, at pp. 615-616, paras. 31-32.
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conduct may be attributable to several States at the same
time. Under chapter IV, one State may be responsible for
the internationally wrongful act of another, for example
if the act was carried out under its direction and control.
Nonetheless the basic principle of international law is that
each State is responsible for its own conduct in respect of
its own international obligations.

(7) The articles deal only with the responsibility of
States. Of course, as ICJ affirmed in the Reparation for
Injuries case, the United Nations “is a subject of inter-
national law and capable of possessing international
rights and duties ... it has capacity to maintain its rights
by bringing international claims”.>> The Court has also
drawn attention to the responsibility of the United Nations
for the conduct of its organs or agents.>® It may be that the
notion of responsibility for wrongful conduct is a basic el-
ement in the possession of international legal personality.
Nonetheless, special considerations apply to the respon-
sibility of other international legal persons, and these are
not covered in the articles.’’

(8) As to terminology, the French term fait interna-
tionalement illicite is preferable to délit or other similar
expressions which may have a special meaning in inter-
nal law. For the same reason, it is best to avoid, in Eng-
lish, such terms as “tort”, “delict” or “delinquency”, or
in Spanish the term delito. The French term fait interna-
tionalement illicite is better than acte internationalement
illicite, since wrongfulness often results from omissions
which are hardly indicated by the term acte. Moreover, the
latter term appears to imply that the legal consequences
are intended by its author. For the same reasons, the term
hecho internacionalmente ilicito is adopted in the Spanish
text. In the English text, it is necessary to maintain the ex-
pression “internationally wrongful act”, since the French
fait has no exact equivalent; nonetheless, the term “act” is
intended to encompass omissions, and this is made clear
in article 2.

Article 2. Elements of an internationally
wrongful act of a State

There is an internationally wrongful act of a State
when conduct consisting of an action or omission:

(a) is attributable to the State under international
law; and

(b) constitutes a breach of an international obliga-
tion of the State.

Commentary

(1) Article 1 states the basic principle that every inter-
nationally wrongful act of a State entails its international
responsibility. Article 2 specifies the conditions required
to establish the existence of an internationally wrong-

55 Reparation for Injuries (see footnote 38 above), p. 179.

36 Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, Advisory Opinion,
1.C.J. Reports 1999, p. 62, at pp. 88-89, para. 66.

57 For the position of international organizations, see article 57 and
commentary.

ful act of the State, i.e. the constituent elements of such
an act. Two elements are identified. First, the conduct in
question must be attributable to the State under interna-
tional law. Secondly, for responsibility to attach to the act
of the State, the conduct must constitute a breach of an
international legal obligation in force for that State at that
time.

(2) These two elements were specified, for example,
by PClJ in the Phosphates in Morocco case. The Court
explicitly linked the creation of international responsibil-
ity with the existence of an “act being attributable to the
State and described as contrary to the treaty right[s] of
another State”.>® ICJ has also referred to the two elements
on several occasions. In the United States Diplomatic and
Consular Staff in Tehran case, it pointed out that, in order
to establish the responsibility of the Islamic Republic of
Iran:

[flirst, it must determine how far, legally, the acts in question may be
regarded as imputable to the Iranian State. Secondly, it must consider
their compatibility or incompatibility with the obligations of Iran under
treaties in force or under any other rules of international law that may
be applicable.’®

Similarly in the Dickson Car Wheel Company case, the
Mexico-United States General Claims Commission noted
that the condition required for a State to incur internation-
al responsibility is “that an unlawful international act be
imputed to it, that is, that there exist a violation of a duty
imposed by an international juridical standard”.®®

(3) The element of attribution has sometimes been
described as “subjective” and the element of breach as
“objective”, but the articles avoid such terminology.®!
Whether there has been a breach of a rule may depend
on the intention or knowledge of relevant State organs
or agents and in that sense may be “subjective”. For ex-
ample, article II of the Convention on the Prevention and
Punishment of the Crime of Genocide states that: “In the
present Convention, genocide means any of the following
acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such ...”
In other cases, the standard for breach of an obligation
may be “objective”, in the sense that the advertence or
otherwise of relevant State organs or agents may be ir-
relevant. Whether responsibility is “objective” or “subjec-
tive” in this sense depends on the circumstances, includ-
ing the content of the primary obligation in question. The
articles lay down no general rule in that regard. The same
is true of other standards, whether they involve some de-
gree of fault, culpability, negligence or want of due dili-
gence. Such standards vary from one context to another
for reasons which essentially relate to the object and
purpose of the treaty provision or other rule giving rise
to the primary obligation. Nor do the articles lay down
any presumption in this regard as between the different

38 See footnote 34 above.

39 United States Diplomatic and Consular Staff in Tehran, Judg-
ment, 1.C.J. Reports 1980, p. 3, at p. 29, para. 56. Cf. page 41,
para. 90. See also Military and Paramilitary Activities in and against
Nicaragua (footnote 36 above), pp. 117-118, para. 226; and Gabcikovo-
Nagymaros Project (footnote 27 above), p. 54, para. 78.

60 See footnote 42 above.

S1 Cf. Yearbook ... 1973, vol. 11, p. 179, document A/9010/Rev.1,
paragraph (1) of the commentary to article 3.
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possible standards. Establishing these is a matter for the
interpretation and application of the primary rules en-
gaged in the given case.

(4) Conduct attributable to the State can consist of ac-
tions or omissions. Cases in which the international
responsibility of a State has been invoked on the basis of
an omission are at least as numerous as those based on
positive acts, and no difference in principle exists between
the two. Moreover, it may be difficult to isolate an “omis-
sion” from the surrounding circumstances which are rel-
evant to the determination of responsibility. For example,
in the Corfu Channel case, ICJ held that it was a sufficient
basis for Albanian responsibility that it knew, or must have
known, of the presence of the mines in its territorial waters
and did nothing to warn third States of their presence.®?
In the United States Diplomatic and Consular Staff in
Tehran case, the Court concluded that the responsibility
of the Islamic Republic of Iran was entailed by the “inac-
tion” of its authorities which “failed to take appropriate
steps”, in circumstances where such steps were evidently
called for.®3 In other cases it may be the combination of
an action and an omission which is the basis for respon-
sibility.®4

(5) For particular conduct to be characterized as an in-
ternationally wrongful act, it must first be attributable
to the State. The State is a real organized entity, a legal
person with full authority to act under international law.
But to recognize this is not to deny the elementary fact
that the State cannot act of itself. An “act of the State”
must involve some action or omission by a human being
or group: “States can act only by and through their agents
and representatives.”® The question is which persons
should be considered as acting on behalf of the State, i.e.
what constitutes an “act of the State” for the purposes of
State responsibility.

(6) In speaking of attribution to the State what is meant
is the State as a subject of international law. Under many
legal systems, the State organs consist of different legal
persons (ministries or other legal entities), which are re-
garded as having distinct rights and obligations for which
they alone can be sued and are responsible. For the pur-
poses of the international law of State responsibility
the position is different. The State is treated as a unity,
consistent with its recognition as a single legal person in
international law. In this as in other respects the attribu-
tion of conduct to the State is necessarily a normative op-
eration. What is crucial is that a given event is sufficiently

2 Corfu Channel, Merits (see footnote 35 above), pp. 22-23.

93 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), pp. 31-32, paras. 63 and 67. See also Velasquez
Rodriguez v. Honduras case, Inter-American Court of Human Rights,
Series C, No. 4, para. 170 (1988): “under international law a State is
responsible for the acts of its agents undertaken in their official capac-
ity and for their omissions”; and Affaire relative a I'acquisition de la
nationalité polonaise, UNRIAA, vol. I (Sales No. 1948.V.2), p. 401, at
p. 425 (1924).

64 For example, under article 4 of the Convention relative to the
Laying of Automatic Submarine Contact Mines (Hague Convention
VIII of 18 October 1907), a neutral Power which lays mines off its
coasts but omits to give the required notice to other States parties would
be responsible accordingly.

95 German Settlers in Poland, Advisory Opinion, 1923, PC.1J.,
Series B, No. 6, p. 22.

connected to conduct (whether an act or omission) which
is attributable to the State under one or other of the rules
set out in chapter II.

(7) The second condition for the existence of an inter-
nationally wrongful act of the State is that the conduct
attributable to the State should constitute a breach of an
international obligation of that State. The terminology of
breach of an international obligation of the State is long
established and is used to cover both treaty and non-treaty
obligations. In its judgment on jurisdiction in the Fac-
tory at Chorzow case, PCIJ used the words “breach of
an engagement”.%® It employed the same expression in its
subsequent judgment on the merits.®” ICJ referred explic-
itly to these words in the Reparation for Injuries case.®®
The arbitral tribunal in the “Rainbow Warrior” affair re-
ferred to “any violation by a State of any obligation”.°
In practice, terms such as “non-execution of international
obligations”, “acts incompatible with international ob-
ligations”, “violation of an international obligation” or
“breach of an engagement” are also used.”® All these for-
mulations have essentially the same meaning. The phrase
preferred in the articles is “breach of an international ob-
ligation” corresponding as it does to the language of Ar-
ticle 36, paragraph 2 (¢), of the ICJ Statute.

(8) In international law the idea of breach of an obliga-
tion has often been equated with conduct contrary to the
rights of others. PCIJ spoke of an act “contrary to the trea-
ty right[s] of another State” in its judgment in the Phos-
phates in Morocco case.”! That case concerned a limited
multilateral treaty which dealt with the mutual rights and
duties of the parties, but some have considered the cor-
relation of obligations and rights as a general feature of
international law: there are no international obligations of
a subject of international law which are not matched by an
international right of another subject or subjects, or even
of the totality of the other subjects (the international com-
munity as a whole). But different incidents may attach to
a right which is held in common by all other subjects of
international law, as compared with a specific right of a
given State or States. Different States may be beneficiar-
ies of an obligation in different ways, or may have dif-
ferent interests in respect of its performance. Multilateral
obligations may thus differ from bilateral ones, in view of
the diversity of legal rules and institutions and the wide
variety of interests sought to be protected by them. But
whether any obligation has been breached still raises the
two basic questions identified in article 2, and this is so
whatever the character or provenance of the obligation
breached. It is a separate question who may invoke the re-
sponsibility arising from the breach of an obligation: this
question is dealt with in Part Three.”?

66 Factory at Chorzow, Jurisdiction (see footnote 34 above).

67 Factory at Chorzéw, Merits (ibid.).

8 Reparation for Injuries (see footnote 38 above), p. 184.

9 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.

70 At the Conference for the Codification of International Law, held
at The Hague in 1930, the term “any failure ... to carry out the inter-
national obligations of the State” was adopted (see Yearbook ... 1956,
vol. II, p. 225, document A/CN.4/96, annex 3, article 1).

71 See footnote 34 above.

72 See also article 33, paragraph 2, and commentary.
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(9) Thus there is no exception to the principle stated in
article 2 that there are two necessary conditions for an
internationally wrongful act—conduct attributable to
the State under international law and the breach by that
conduct of an international obligation of the State. The
question is whether those two necessary conditions are
also sufficient. It is sometimes said that international re-
sponsibility is not engaged by conduct of a State in disre-
gard of its obligations unless some further element exists,
in particular, “damage” to another State. But whether such
elements are required depends on the content of the prima-
ry obligation, and there is no general rule in this respect.
For example, the obligation under a treaty to enact a uni-
form law is breached by the failure to enact the law, and
it is not necessary for another State party to point to any
specific damage it has suffered by reason of that failure.
Whether a particular obligation is breached forthwith
upon a failure to act on the part of the responsible State,
or whether some further event must occur, depends on the
content and interpretation of the primary obligation and
cannot be determined in the abstract.”3

(10) A related question is whether fault constitutes a
necessary element of the internationally wrongful act of a
State. This is certainly not the case if by “fault” one under-
stands the existence, for example, of an intention to harm.
In the absence of any specific requirement of a mental
element in terms of the primary obligation, it is only
the act of a State that matters, independently of any
intention.

(11) Article 2 introduces and places in the necessary
legal context the questions dealt with in subsequent
chapters of Part One. Subparagraph (a)—which states
that conduct attributable to the State under international
law is necessary for there to be an internationally wrong-
ful act—corresponds to chapter 11, while chapter IV deals
with the specific cases where one State is responsible for
the internationally wrongful act of another State. Sub-
paragraph (b)—which states that such conduct must
constitute a breach of an international obligation—cor-
responds to the general principles stated in chapter III,
while chapter V deals with cases where the wrongful-
ness of conduct, which would otherwise be a breach of an
obligation, is precluded.

(12) In subparagraph (a), the term “attribution” is used
to denote the operation of attaching a given action or omis-
sion to a State. In international practice and judicial deci-
sions, the term “imputation” is also used.”* But the term
“attribution” avoids any suggestion that the legal process
of connecting conduct to the State is a fiction, or that the
conduct in question is “really” that of someone else.

73 For examples of analysis of different obligations, see United
States Diplomatic and Consular Staff in Tehran (footnote 59 above),
pp- 30-33, paras. 62-68; “Rainbow Warrior” (footnote 46 above),
pp. 266-267, paras. 107-110; and WTO, Report of the Panel, United
States—Sections 301-310 of the Trade Act of 1974 (WT/DS152/R),
22 December 1999, paras. 7.41 et seq.

74 See, e.g., United States Diplomatic and Consular Staff in Tehran
(footnote 59 above), p. 29, paras. 56 and 58; and Military and Para-
military Activities in and against Nicaragua (footnote 36 above), p. 51,
para. 86.

(13) Insubparagraph (b), reference is made to the breach
of an international obligation rather than a rule or a norm
of international law. What matters for these purposes is
not simply the existence of a rule but its application in the
specific case to the responsible State. The term “obliga-
tion” is commonly used in international judicial decisions
and practice and in the literature to cover all the possibili-
ties. The reference to an “obligation” is limited to an ob-
ligation under international law, a matter further clarified
in article 3.

Article 3. Characterization of an act of a State
as internationally wrongful

The characterization of an act of a State as inter-
nationally wrongful is governed by international law.
Such characterization is not affected by the character-
ization of the same act as lawful by internal law.

Commentary

(1) Article 3 makes explicit a principle already implicit
in article 2, namely that the characterization of a given
act as internationally wrongful is independent of its char-
acterization as lawful under the internal law of the State
concerned. There are two elements to this. First, an act of
a State cannot be characterized as internationally wrong-
ful unless it constitutes a breach of an international obli-
gation, even if it violates a provision of the State’s own
law. Secondly and most importantly, a State cannot, by
pleading that its conduct conforms to the provisions of its
internal law, escape the characterization of that conduct as
wrongful by international law. An act of a State must be
characterized as internationally wrongful if it constitutes a
breach of an international obligation, even if the act does
not contravene the State’s internal law—even if, under
that law, the State was actually bound to act in that way.

(2) As to the first of these elements, perhaps the clear-
est judicial decision is that of PCIJ in the Treatment of
Polish Nationals case.”> The Court denied the Polish
Government the right to submit to organs of the League
of Nations questions concerning the application to Polish
nationals of certain provisions of the Constitution of the
Free City of Danzig, on the ground that:

according to generally accepted principles, a State cannot rely, as
against another State, on the provisions of the latter’s Constitution, but
only on international law and international obligations duly accepted
... [Clonversely, a State cannot adduce as against another State its own
Constitution with a view to evading obligations incumbent upon it un-
der international law or treaties in force ... The application of the Danzig
Constitution may ... result in the violation of an international obligation
incumbent on Danzig towards Poland, whether under treaty stipulations
or under general international law ... However, in cases of such a nature,
it is not the Constitution and other laws, as such, but the international
obligation that gives rise to the responsibility of the Free City.7®

(3) That conformity with the provisions of internal
law in no way precludes conduct being characterized as
internationally wrongful is equally well settled. Interna-

73 Treatment of Polish Nationals and Other Persons of Polish Ori-
gin or Speech in the Danzig Territory, Advisory Opinion, 1932, PC.1.J,
Series A/B, No. 44, p. 4.

76 Ibid., pp. 24-25. See also “Lotus”, Judgment No. 9, 1927, PC.I.J,,
Series A, No. 10, p. 24.
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tional judicial decisions leave no doubt on that subject. In
particular, PCIJ expressly recognized the principle in its
first judgment, in the S.S. “Wimbledon” case. The Court
rejected the argument of the German Government that the
passage of the ship through the Kiel Canal would have
constituted a violation of the German neutrality orders,
observing that:

a neutrality order, issued by an individual State, could not prevail over
the provisions of the Treaty of Peace. ... under Article 380 of the Treaty
of Versailles, it was [Germany’s] definite duty to allow [the passage
of the Wimbledon through the Kiel Canal]. She could not advance her
neutrality orders against the obligations which she had accepted under
this Article.”’

The principle was reaffirmed many times:

it is a generally accepted principle of international law that in the rela-
tions between Powers who are contracting Parties to a treaty, the provi-
sions of municipal law cannot prevail over those of the treaty;’8

... it is certain that France cannot rely on her own legislation to limit the
scope of her international obligations;”®

... a State cannot adduce as against another State its own Constitution
with a view to evading obligations incumbent upon it under interna-
tional law or treaties in force.30

A different facet of the same principle was also affirmed in
the advisory opinions on Exchange of Greek and Turkish
Populations®' and Jurisdiction of the Courts of Danzig.3?

(4) ICJ has often referred to and applied the principle.®3
For example, in the Reparation for Injuries case, it noted
that “[a]s the claim is based on the breach of an interna-
tional obligation on the part of the Member held responsi-
ble ... the Member cannot contend that this obligation is
governed by municipal law”.34 In the ELSI case, a Cham-
ber of the Court emphasized this rule, stating that:

Compliance with municipal law and compliance with the provisions of
a treaty are different questions. What is a breach of treaty may be lawful
in the municipal law and what is unlawful in the municipal law may be
wholly innocent of violation of a treaty provision. Even had the Prefect
held the requisition to be entirely justified in Italian law, this would not
exclude the possibility that it was a violation of the FCN Treaty.>

Conversely, as the Chamber explained:

the fact that an act of a public authority may have been unlawful in
municipal law does not necessarily mean that that act was unlawful in

71 8.S. “Wimbledon” (see footnote 34 above), pp. 29-30.

78 Greco-Bulgarian “Communities”, Advisory Opinion, 1930,
PC.1J, Series B, No. 17, p. 32.

7 Free Zones of Upper Savoy and the District of Gex, Order of
6 December 1930, PC.1.J, Series A, No. 24, p. 12; and ibid., Judgment,
1932, PC.1.J, Series A/B, No. 46, p. 96, at p. 167.

80 Treatment of Polish Nationals (see footnote 75 above), p. 24.

81 Exchange of Greek and Turkish Populations, Advisory Opinion,
1925, PC.1.J, Series B, No. 10, p. 20.

82 Jurisdiction of the Courts of Danzig, Advisory Opinion, 1928,
PC.1J., Series B, No. 15, pp. 26-27. See also the observations of
Lord Finlay in Acquisition of Polish Nationality, Advisory Opinion,
1923, PC.1.J., Series B, No. 7, p. 26.

83 See Fisheries, Judgment, 1.C.J. Reports 1951, p. 116, at p. 132;
Nottebohm, Preliminary Objection, Judgment, 1.C.J. Reports 1953,
p. 111, at p. 123; Application of the Convention of 1902 Governing the
Guardianship of Infants, Judgment, 1.C.J. Reports 1958, p. 55, at p. 67,
and Applicability of the Obligation to Arbitrate under Section 21 of
the United Nations Headquarters Agreement of 26 June 1947, Advisory
Opinion, 1.C.J. Reports 1988, p. 12, at pp. 34-35, para. 57.

84 Reparation for Injuries (see footnote 38 above), at p. 180.

85 Elettronica Sicula S.p.A. (ELSI), Judgment, I.C.J. Reports 1989,
p. 15, at p. 51, para. 73.

international law, as a breach of treaty or otherwise. A finding of the
local courts that an act was unlawful may well be relevant to an argument
that it was also arbitrary; but by itself, and without more, unlawfulness
cannot be said to amount to arbitrariness ... Nor does it follow from a
finding by a municipal court that an act was unjustified, or unreason-
able, or arbitrary, that that act is necessarily to be classed as arbitrary in
international law, though the qualification given to the impugned act by
a municipal authority may be a valuable indication.8¢

The princi;)le has also been applied by numerous arbitral
tribunals.®

(5) The principle was expressly endorsed in the work un-
dertaken under the auspices of the League of Nations on
the codification of State responsibility,®® as well as in the
work undertaken under the auspices of the United Nations
on the codification of the rights and duties of States and
the law of treaties. The Commission’s draft Declaration on
Rights and Duties of States, article 13, provided that:

Every State has the duty to carry out in good faith its obligations aris-
ing from treaties and other sources of international law, and it may not
invoke provisions in its constitution or its laws as an excuse for failure
to perform this duty.3°

(6) Similarly this principle was endorsed in the 1969
Vienna Convention, article 27 of which provides that:

A party may not invoke the provisions of its internal law as justifica-
tion for its failure to perform a treaty. This rule is without prejudice to
article 46.%0

86 Ibid., p. 74, para. 124.

87 See, e.g., the Geneva Arbitration (the “Alabama” case), in Moore,
History and Digest, vol. 1V, p. 4144, at pp. 4156 and 4157 (1872);
Norwegian Shipowners’ Claims (Norway v. United States of America),
UNRIAA, vol. I (Sales No. 1948.V.2), p. 307, at p. 331 (1922); Aguilar-
Amory and Royal Bank of Canada Claims (Tinoco case) (Great Britain
v. Costa Rica), ibid., p. 369, at p. 386 (1923); Shufeldt Claim, ibid.,
vol. IT (Sales No. 1949.V.1), p. 1079, at p. 1098 (“it is a settled principle
of international law that a sovereign can not be permitted to set up one
of his own municipal laws as a bar to a claim by a sovereign for a wrong
done to the latter’s subject”) (1930); Wollemborg Case, ibid., vol. XIV
(Sales No. 65.V4), p. 283, at p. 289 (1956); and Flegenheimer, ibid.,
p. 327, at p. 360 (1958).

88 In point I of the request for information on State responsibility sent
to States by the Preparatory Committee for the 1930 Hague Conference
it was stated:

“In particular, a State cannot escape its responsibility under interna-
tional law, if such responsibility exists, by appealing to the provisions
of its municipal law.”

In their replies, States agreed expressly or implicitly with this prin-
ciple (see League of Nations, Conference for the Codification of
International Law, Bases of Discussion for the Conference drawn up
by the Preparatory Committee, vol. 111: Responsibility of States for
Damage caused in their Territory to the Person or Property of Foreigners
(document C.75.M.69.1929.V), p. 16). During the debate at the 1930
Hague Conference, States expressed general approval of the idea em-
bodied in point I and the Third Committee of the Conference adopted
article 5 to the effect that “A State cannot avoid international responsi-
bility by invoking the state of its municipal law” (document C.351(c)
M. 145(c).1930.V; reproduced in Yearbook ... 1956, vol. 11, p. 225,
document A/CN.4/96, annex 3).

89 See General Assembly resolution 375 (IV) of 6 December 1949,
annex. For the debate in the Commission, see Yearbook ... 1949,
pp. 105-106, 150 and 171. For the debate in the Assembly, see Official
Records of the General Assembly, Fourth Session, Sixth Committee,
168th—173rd meetings, 18-25 October 1949; 175th—183rd meetings,
27 October—3 November 1949; and ibid., Fourth Session, Plenary
Meetings, 270th meeting, 6 December 1949.

90 Article 46 of the Convention provides for the invocation of pro-
visions of internal law regarding competence to conclude treaties in
limited circumstances, viz., where the violation of such provisions
“was manifest and concerned a rule of ... internal law of fundamental
importance”.
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(7) The rule that the characterization of conduct as
unlawful in international law cannot be affected by the
characterization of the same act as lawful in internal law
makes no exception for cases where rules of international
law require a State to conform to the provisions of its in-
ternal law, for instance by applying to aliens the same le-
gal treatment as to nationals. It is true that in such a case,
compliance with internal law is relevant to the question of
international responsibility. But this is because the rule of
international law makes it relevant, e.g. by incorporating
the standard of compliance with internal law as the appli-
cable international standard or as an aspect of it. Especial-
ly in the fields of injury to aliens and their property and
of human rights, the content and application of internal
law will often be relevant to the question of international
responsibility. In every case it will be seen on analysis that
either the provisions of internal law are relevant as facts in
applying the applicable international standard, or else that
they are actually incorporated in some form, conditionally
or unconditionally, into that standard.

(8) As regards the wording of the rule, the formulation
“The municipal law of a State cannot be invoked to prevent
an act of that State from being characterized as wrongful
in international law”, which is similar to article 5 of the
draft adopted on first reading at the 1930 Hague Confer-
ence and also to article 27 of the 1969 Vienna Convention,
has the merit of making it clear that States cannot use their
internal law as a means of escaping international respon-
sibility. On the other hand, such a formulation sounds like
a rule of procedure and is inappropriate for a statement
of principle. Issues of the invocation of responsibility be-
long to Part Three, whereas this principle addresses the
underlying question of the origin of responsibility. In ad-
dition, there are many cases where issues of internal law
are relevant to the existence or otherwise of responsibil-
ity. As already noted, in such cases it is international law
which determines the scope and limits of any reference to
internal law. This element is best reflected by saying, first,
that the characterization of State conduct as internationally
wrongful is governed by international law, and secondly by
affirming that conduct which is characterized as wrongful
under international law cannot be excused by reference to
the legality of that conduct under internal law.

(9) As to terminology, in the English version the term
“internal law” is preferred to “municipal law”, because
the latter is sometimes used in a narrower sense, and be-
cause the 1969 Vienna Convention speaks of “internal
law”. Still less would it be appropriate to use the term
“national law”, which in some legal systems refers only to
the laws emanating from the central legislature, as distinct
from provincial, cantonal or local authorities. The princi-
ple in article 3 applies to all laws and regulations adopted
within the framework of the State, by whatever authority
and at whatever level.®! In the French version the expres-
sion droit interne is preferred to législation interne and
loi interne, because it covers all provisions of the inter-
nal legal order, whether written or unwritten and whether
they take the form of constitutional or legislative rules,
administrative decrees or judicial decisions.

9V Cf. LaGrand (Germany v. United States of America), Provisional
Measures, Order of 3 March 1999, I.C.J. Reports 1999, p. 9, at p. 16,
para. 28.

CHAPTER II

ATTRIBUTION OF CONDUCT TO A STATE
Commentary

(1) Inaccordance with article 2, one of the essential con-
ditions for the international responsibility of a State is that
the conduct in question is attributable to the State under
international law. Chapter II defines the circumstances in
which such attribution is justified, i.e. when conduct con-
sisting of an act or omission or a series of acts or omis-
sions is to be considered as the conduct of the State.

(2) In theory, the conduct of all human beings, corpora-
tions or collectivities linked to the State by nationality,
habitual residence or incorporation might be attributed
to the State, whether or not they have any connection to
the Government. In international law, such an approach
is avoided, both with a view to limiting responsibility to
conduct which engages the State as an organization, and
also so as to recognize the autonomy of persons acting on
their own account and not at the instigation of a public
authority. Thus, the general rule is that the only conduct
attributed to the State at the international level is that of its
organs of government, or of others who have acted under
the direction, instigation or control of those organs, i.e. as
agents of the State.”?

(3) As a corollary, the conduct of private persons is not
as such attributable to the State. This was established, for
example, in the Tellini case of 1923. The Council of the
League of Nations referred to a Special Commission of
Jurists certain questions arising from an incident between
Italy and Greece.”> This involved the assassination on
Greek territory of the Chairman and several members of
an international commission entrusted with the task of de-
limiting the Greek-Albanian border. In reply to question
five, the Commission stated that:

The responsibility of a State is only involved by the commission in its
territory of a political crime against the persons of foreigners if the State
has neglected to take all reasonable measures for the prevention of the
crime and the pursuit, arrest and bringing to justice of the criminal.**

(4) The attribution of conduct to the State as a subject
of international law is based on criteria determined by in-
ternational law and not on the mere recognition of a link

92 See, e.g., 1. Brownlie, System of the Law of Nations: State
Responsibility, Part 1 (Oxford, Clarendon Press, 1983), pp. 132—
166; D. D. Caron, “The basis of responsibility: attribution and other
trans-substantive rules”, The [ran-United States Claims Tribunal: Its
Contribution to the Law of State Responsibility, R. B. Lillich and
D. B. Magraw, eds. (Irvington-on-Hudson, N.Y., Transnational, 1998),
p- 109; L. Condorelli, “L’imputation a I’Etat d’un fait internationale-
ment illicite : solutions classiques et nouvelles tendances”, Recueil
des cours..., 1984-VI (Dordrecht, Martinus Nijhoff, 1988), vol. 189,
p- 9; H. Dipla, La responsabilité de [’Etat pour violation des
droits de ['homme: problémes d’imputation (Paris, Pedone, 1994);
A. V. Freeman, “Responsibility of States for unlawful acts of their
armed forces”, Recueil des cours..., 1955-II (Leiden, Sijthoff, 1956),
vol. 88, p. 261; and F. Przetacznik, “The international responsibility of
States for the unauthorized acts of their organs”, Sri Lanka Journal of
International Law, vol. 1 (June 1989), p. 151.

93 League of Nations, Official Journal, 4th Year, No. 11 (November
1923), p. 1349,

94 Ibid., 5th Year, No. 4 (April 1924), p. 524. See also the Janes case,
UNRIAA., vol. IV (Sales No. 1951.V.1), p. 82 (1925).
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of factual causality. As a normative operation, attribution
must be clearly distinguished from the characterization
of conduct as internationally wrongful. Its concern is to
establish that there is an act of the State for the purposes
of responsibility. To show that conduct is attributable to
the State says nothing, as such, about the legality or oth-
erwise of that conduct, and rules of attribution should not
be formulated in terms which imply otherwise. But the
different rules of attribution stated in chapter II have a
cumulative effect, such that a State may be responsible
for the effects of the conduct of private parties, if it failed
to take necessary measures to prevent those effects. For
example, a receiving State is not responsible, as such, for
the acts of private individuals in seizing an embassy, but
it will be responsible if it fails to take all necessary steps
to protect the embassy from seizure, or to regain control
over it.” In this respect there is often a close link between
the basis of attribution and the particular obligation said
to have been breached, even though the two elements are
analytically distinct.

(5) The question of attribution of conduct to the State for
the purposes of responsibility is to be distinguished from
other international law processes by which particular or-
gans are authorized to enter into commitments on behalf
of the State. Thus the Head of State or Government or the
minister of foreign affairs is regarded as having authority
to represent the State without any need to produce full
powers.”® Such rules have nothing to do with attribution
for the purposes of State responsibility. In principle, the
State’s responsibility is engaged by conduct incompatible
with its international obligations, irrespective of the level
of administration or government at which the conduct oc-
curs.?’ Thus, the rules concerning attribution set out in
this chapter are formulated for this particular purpose,
and not for other purposes for which it may be necessary
to define the State or its Government.

(6) In determining what constitutes an organ of a State
for the purposes of responsibility, the internal law and
practice of each State are of prime importance. The struc-
ture of the State and the functions of its organs are not,
in general, governed by international law. It is a matter
for each State to decide how its administration is to be
structured and which functions are to be assumed by gov-
ernment. But while the State remains free to determine its
internal structure and functions through its own law and
practice, international law has a distinct role. For exam-
ple, the conduct of certain institutions performing public
functions and exercising public powers (e.g. the police) is
attributed to the State even if those institutions are regard-
ed in internal law as autonomous and independent of the
executive government.”® Conduct engaged in by organs
of the State in excess of their competence may also be

9 See United States Diplomatic and Consular Staff in Tehran
(footnote 59 above).

96 See articles 7, 8, 46 and 47 of the 1969 Vienna Convention.

97 The point was emphasized, in the context of federal States, in
LaGrand (see footnote 91 above). It is not of course limited to federal
States. See further article 5 and commentary.

98 See paragraph (11) of the commentary to article 4; see also ar-
ticle 5 and commentary.

attributed to the State under international law, whatever
the position may be under internal law.”

(7) The purpose of this chapter is to specify the condi-
tions under which conduct is attributed to the State as a
subject of international law for the purposes of determin-
ing its international responsibility. Conduct is thereby at-
tributed to the State as a subject of international law and
not as a subject of internal law. In internal law, it is com-
mon for the “State” to be subdivided into a series of dis-
tinct legal entities. For example, ministries, departments,
component units of all kinds, State commissions or corpo-
rations may have separate legal personality under internal
law, with separate accounts and separate liabilities. But
international law does not permit a State to escape its in-
ternational responsibilities by a mere process of internal
subdivision. The State as a subject of international law is
held responsible for the conduct of all the organs, instru-
mentalities and officials which form part of its organi-
zation and act in that capacity, whether or not they have
separate legal personality under its internal law.

(8) Chapter II consists of eight articles. Article 4 states
the basic rule attributing to the State the conduct of its
organs. Article 5 deals with conduct of entities empow-
ered to exercise the governmental authority of a State, and
article 6 deals with the special case where an organ of
one State is placed at the disposal of another State and
empowered to exercise the governmental authority of that
State. Article 7 makes it clear that the conduct of organs
or entities empowered to exercise governmental author-
ity is attributable to the State even if it was carried out
outside the authority of the organ or person concerned or
contrary to instructions. Articles 8 to 11 then deal with
certain additional cases where conduct, not that of a State
organ or entity, is nonetheless attributed to the State in
international law. Article 8 deals with conduct carried out
on the instructions of a State organ or under its direction
or control. Article 9 deals with certain conduct involving
elements of governmental authority, carried out in the ab-
sence of the official authorities. Article 10 concerns the
special case of responsibility in defined circumstances for
the conduct of insurrectional movements. Article 11 deals
with conduct not attributable to the State under one of the
earlier articles which is nonetheless adopted by the State,
expressly or by conduct, as its own.

(9) These rules are cumulative but they are also limita-
tive. In the absence of a specific undertaking or guarantee
(which would be a lex specialis'??), a State is not respon-
sible for the conduct of persons or entities in circumstanc-
es not covered by this chapter. As the Iran-United States
Claims Tribunal has affirmed, “in order to attribute an act
to the State, it is necessary to identify with reasonable
certainty the actors and their association with the State™.101
This follows already from the provisions of article 2.

9 See article 7 and commentary.
100 See article 55 and commentary.

101 Kenneth P. Yeager v. The Islamic Republic of Iran, Iran-U.S.
C.TR., vol. 17, p. 92, at pp. 101-102 (1987).
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Article 4. Conduct of organs of a State

1. The conduct of any State organ shall be con-
sidered an act of that State under international law,
whether the organ exercises legislative, executive, judi-
cial or any other functions, whatever position it holds
in the organization of the State, and whatever its char-
acter as an organ of the central Government or of a
territorial unit of the State.

2. An organ includes any person or entity which
has that status in accordance with the internal law of
the State.

Commentary

(1) Paragraph 1 of article 4 states the first principle of
attribution for the purposes of State responsibility in in-
ternational law—that the conduct of an organ of the State
is attributable to that State. The reference to a “State or-
gan” covers all the individual or collective entities which
make up the organization of the State and act on its behalf.
It includes an organ of any territorial governmental entity
within the State on the same basis as the central govern-
mental organs of that State: this is made clear by the final
phrase.

(2) Certain acts of individuals or entities which do not
have the status of organs of the State may be attributed to
the State in international law, and these cases are dealt with
in later articles of this chapter. But the rule is nonetheless
a point of departure. It defines the core cases of attribu-
tion, and it is a starting point for other cases. For example,
under article 8 conduct which is authorized by the State,
so as to be attributable to it, must have been authorized by
an organ of the State, either directly or indirectly.

(3) That the State is responsible for the conduct of its
own organs, acting in that capacity, has long been rec-
ognized in international judicial decisions. In the Moses
case, for example, a decision of a Mexico-United States
Mixed Claims Commission, Umpire Lieber said: “An
officer or person in authority represents pro tanto his gov-
ernment, which in an international sense is the aggregate
of all officers and men in authority””!%2 There have been
many statements of the principle since then.!03

(4) The replies by Governments to the Preparatory Com-
mittee for the 1930 Hague Conference!®* were unani-
mously of the view that the actions or omissions of organs
of the State must be attributed to it. The Third Committee
of the Conference adopted unanimously on first reading
an article 1, which provided that international responsibil-
ity shall be incurred by a State as a consequence of “any

102 Moore, History and Digest, vol. 111, p. 3127, at p. 3129 (1871).

103 See, e.g., Claims of Italian Nationals (footnote 41 above);
Salvador Commercial Company, UNRIAA, vol. XV (Sales No. 66.V.3),
p. 455, at p. 477 (1902); and Finnish Shipowners (Great Britain/Fin-
land), ibid., vol. TIT (Sales No. 1949.V.2), p. 1479, at p. 1501 (1934).

1041 eague of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion ... (see footnote 88 above), pp. 25, 41
and 52; Supplement to Volume III: Replies made by the Governments
to the Schedule of Points; Replies of Canada and the United States of
America (document C.75(a)M.69(a).1929.V), pp. 2-3 and 6.

failure on the part of its organs to carry out the interna-

tional obligations of the State”.105

(5) The principle of the unity of the State entails that the
acts or omissions of all its organs should be regarded as
acts or omissions of the State for the purposes of interna-
tional responsibility. It goes without saying that there is
no category of organs specially designated for the com-
mission of internationally wrongful acts, and virtually any
State organ may be the author of such an act. The diversity
of international obligations does not permit any general
distinction between organs which can commit interna-
tionally wrongful acts and those which cannot. This is re-
flected in the closing words of paragraph 1, which clearly
reflect the rule of international law in the matter.

(6) Thus, the reference to a State organ in article 4 is in-
tended in the most general sense. It is not limited to the or-
gans of the central government, to officials at a high level
or to persons with responsibility for the external relations
of the State. It extends to organs of government of what-
ever kind or classification, exercising whatever functions,
and at whatever level in the hierarchy, including those at
provincial or even local level. No distinction is made for
this purpose between legislative, executive or judicial or-
gans. Thus, in the Salvador Commercial Company case,
the tribunal said that:

a State is responsible for the acts of its rulers, whether they belong to
the legislative, executive, or judicial department of the Government, so
far as the acts are done in their official capacity.!0®

ICJ has also confirmed the rule in categorical terms. In
Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights,
it said:

According to a well-established rule of international law, the conduct of
any organ of a State must be regarded as an act of that State. This rule
... is of a customary character.!%7

In that case the Court was principally concerned with
decisions of State courts, but the same principle applies to
legislative and executive acts.!*® As PCIJ said in Certain
German Interests in Polish Upper Silesia (Merits):

105 Reproduced in Yearbook ... 1956, vol. 1I, p. 225, document
A/CN.4/96, annex 3.

106 See  Salvador Commercial Company (footnote 103 above).
See also Chattin case, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 282,
at pp. 285-286 (1927); and Dispute concerning the interpretation of
article 79 of the Treaty of Peace, ibid., vol. XIII (Sales No. 64.V.3),
p- 389, at p. 438 (1955).

107 Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights (see footnote
56 above), p. 87, para. 62, referring to the draft articles on State respon-
sibility, article 6, now embodied in article 4.

108 A5 to legislative acts, see, e.g., German Settlers in Poland
(footnote 65 above), at pp. 35-36; Treatment of Polish Nationals (footnote
75 above), at pp. 24-25; Phosphates in Morocco (footnote 34 above),
at pp. 25-26; and Rights of Nationals of the United States of America
in Morocco, Judgment, 1.C.J. Reports 1952, p. 176, at pp. 193—-194.
As to executive acts, see, e.g., Military and Paramilitary Activities in
and against Nicaragua (footnote 36 above); and ELSI (footnote 85
above). As to judicial acts, see, e.g., “Lotus” (footnote 76 above);
Jurisdiction of the Courts of Danzig (footnote 82 above); and Ambatie-
los, Merits, Judgment, I.C.J. Reports 1953, p. 10, at pp. 21-22. In some
cases, the conduct in question may involve both executive and judicial
acts; see, e.g., Application of the Convention of 1902 (footnote 83 above)
at p. 65.
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From the standpoint of International Law and of the Court which is its
organ, municipal laws ... express the will and constitute the activities
of States, in the same manner as do legal decisions or administrative
measures. !0

Thus, article 4 covers organs, whether they exercise
“legislative, executive, judicial or any other functions”.
This language allows for the fact that the principle of the
separation of powers is not followed in any uniform way,
and that many organs exercise some combination of pub-
lic powers of a legislative, executive or judicial character.
Moreover, the term is one of extension, not limitation,
as is made clear by the words “or any other functions”.!10
It is irrelevant for the purposes of attribution that the con-
duct of a State organ may be classified as “commercial”
or as acta iure gestionis. Of course, the breach by a State
of a contract does not as such entail a breach of interna-
tional law.!1! Something further is required before inter-
national law becomes relevant, such as a denial of justice
by the courts of the State in proceedings brought by the
other contracting party. But the entry into or breach of a
contract by a State organ is nonetheless an act of the State
for the purposes of article 4,112 and it might in certain cir-
cumstances amount to an internationally wrongful act.!13

(7) Nor is any distinction made at the level of princi-
ple between the acts of “superior” and “subordinate” of-
ficials, provided they are acting in their official capacity.
This is expressed in the phrase “whatever position it holds
in the organization of the State” in article 4. No doubt
lower-level officials may have a more restricted scope of
activity and they may not be able to make final decisions.
But conduct carried out by them in their official capacity
is nonetheless attributable to the State for the purposes of
article 4. Mixed commissions after the Second World War
often had to consider the conduct of minor organs of the
State, such as administrators of enemy property, mayors
and police officers, and consistently treated the acts of
such persons as attributable to the State.!!4

199 Certain German Interests in Polish Upper Silesia, Merits, Judg-
ment No. 7, 1926, P.C.1.J., Series A, No. 7, at p. 19.

110 These functions might involve, e.g. the giving of administrative
guidance to the private sector. Whether such guidance involves a breach
of an international obligation may be an issue, but as “guidance” it is
clearly attributable to the State. See, e.g., GATT, Report of the Panel,
Japan—Trade in Semi-conductors, 24 March 1988, paras. 110-111;
and WTO, Report of the Panel, Japan—Measures affecting Consumer
Photographic Film and Paper (WT/DS44/R), paras. 10.12-10.16.

1T See article 3 and commentary.

112 8ee, e.g., the decisions of the European Court of Human Rights
in Swedish Engine Drivers’ Union v. Sweden, Eur. Court H.R., Series
A, No. 20 (1976), at p. 14; and Schmidt and Dahlstrém v. Sweden, ibid.,
Series A, No. 21 (1976), at p. 15.

113 The irrelevance of the classification of the acts of State organs
as iure imperii or iure gestionis was affirmed by all those members of
the Sixth Committee who responded to a specific question on this issue
from the Commission (see Yearbook ... 1998, vol. 11 (Part Two), p. 17,
para. 35).

114 See, e.g., the Currie case, UNRIAA, vol. XIV (Sales No.
65.V4), p. 21, at p. 24 (1954); Dispute concerning the interpretation
of article 79 (footnote 106 above), at pp. 431-432; and Mossé case,
UNRIAA, vol. XIII (Sales No. 64.V.3), p. 486, at pp. 492-493 (1953).
For earlier decisions, see the Roper case, ibid., vol. IV (Sales No. 1951.
V.1), p. 145 (1927); Massey, ibid., p. 155 (1927); Way, ibid., p. 391, at
p. 400 (1928); and Baldwin, ibid., vol. VI (Sales No. 1955.V.3), p. 328
(1933). Cf. the consideration of the requisition of a plant by the Mayor
of Palermo in ELSI (see footnote 85 above), e.g. at p. 50, para. 70.

(8) Likewise, the principle in article 4 applies equally to
organs of the central government and to those of regional
or local units. This principle has long been recognized.
For example, the Franco-Italian Conciliation Commission
in the Heirs of the Duc de Guise case said:

For the purposes of reaching a decision in the present case it matters
little that the decree of 29 August 1947 was not enacted by the Italian
State but by the region of Sicily. For the Italian State is responsible
for implementing the Peace Treaty, even for Sicily, notwithstanding the
autonomy granted to Sicily in internal relations under the public law of
the Italian Republic.!

This principle was strongly supported during the prepara-
tory work for the 1930 Hague Conference. Governments
were expressly asked whether the State became respon-
sible as a result of “[a]cts or omissions of bodies exer-
cising public functions of a legislative or executive char-
acter (communes, provinces, etc.)”. All answered in the
affirmative.!1°

(9) It does not matter for this purpose whether the terri-
torial unit in question is a component unit of a federal State
or a specific autonomous area, and it is equally irrelevant
whether the internal law of the State in question gives the
federal parliament power to compel the component unit to
abide by the State’s international obligations. The award
in the “Montijo” case is the starting point for a consistent
series of decisions to this effect.!!” The French-Mexican
Claims Commission in the Pellat case reaffirmed “the
principle of the international responsibility ... of a fed-
eral State for all the acts of its separate States which give
rise to claims by foreign States” and noted specially that
such responsibility “... cannot be denied, not even in cases
where the federal Constitution denies the central Govern-
ment the right of control over the separate States or the
right to require them to com lgf, in their conduct, with the
rules of international law”.'!® That rule has since been
consistently applied. Thus, for example, in the LaGrand
case, ICJ said:

Whereas the international responsibility of a State is engaged by the ac-
tion of the competent organs and authorities acting in that State, what-
ever they may be; whereas the United States should take all measures at
its disposal to ensure that Walter LaGrand is not executed pending the
final decision in these proceedings; whereas, according to the informa-
tion available to the Court, implementation of the measures indicated
in the present Order falls within the jurisdiction of the Governor of
Arizona; whereas the Government of the United States is consequently
under the obligation to transmit the present Order to the said Governor;
whereas the Governor of Arizona is under the obligation to act in con-
formity with the international undertakings of the United States.'!®

115 UNRIAA, vol. XIII (Sales No. 64.V.3), p. 150, at p. 161 (1951).
For earlier decisions, see, e.g., the Pieri Dominique and Co. case, ibid.,
vol. X (Sales No. 60.V4), p. 139, at p. 156 (1905).

116 League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion ... (see footnote 104 above), p. 90;
Supplement to Vol. IlI ... (ibid.), pp. 3 and 18.

117 See Moore, History and Digest, vol. 1I, p. 1440, at p. 1440
(1874). See also De Brissot and others, Moore, History and Digest,
vol. 111, p. 2967, at pp. 2970-2971 (1855); Pieri Dominique and Co.
(footnote 115 above), at pp. 156-157; Davy case, UNRIAA, vol. IX
(Sales No. 59.V.5), p. 467, at p. 468 (1903); Janes case (footnote 94
above); Swinney, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 101 (1925);
Quintanilla, ibid., p. 101, at p. 103 (1925); Youmans, ibid., p. 110,
at p. 116 (1925); Mallén, ibid., p. 173, at p. 177 (1927); Venable, ibid.,
p- 218, at p. 230 (1925); and Tribolet, ibid., p. 598, at p. 601 (1925).

118 UNRIAA, vol. V (Sales No. 1952.V.3), p. 534, at p. 536 (1929).

"9 L.aGrand, Provisional Measures (see footnote 91 above).
See also LaGrand (Germany v. United States of America), Judgment,
1.C.J.Reports 2001, p. 466, at p. 495, para. 81.
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(10) The reasons for this position are reinforced by the
fact that federal States vary widely in their structure and
distribution of powers, and that in most cases the constitu-
ent units have no separate international legal personality
of their own (however limited), nor any treaty-making
power. In those cases where the constituent unit of a fed-
eration is able to enter into international agreements on its
own account,'20 the other party may well have agreed to
limit itself to recourse against the constituent unit in the
event of a breach. In that case the matter will not involve
the responsibility of the federal State and will fall outside
the scope of the present articles. Another possibility is that
the responsibility of the federal State under a treaty may
be limited by the terms of a federal clause in the treaty.!2!
This is clearly an exception to the general rule, applicable
solely in relations between the States parties to the treaty
and in the matters which the treaty covers. It has effect
by virtue of the lex specialis principle, dealt with in ar-
ticle 55.

(11)  Paragraph 2 explains the relevance of internal law
in determining the status of a State organ. Where the law
of a State characterizes an entity as an organ, no difficulty
will arise. On the other hand, it is not sufficient to refer to
internal law for the status of State organs. In some systems
the status and functions of various entities are determined
not only by law but also by practice, and reference ex-
clusively to internal law would be misleading. The inter-
nal law of a State may not classify, exhaustively or at all,
which entities have the status of “organs”. In such cases,
while the powers of an entity and its relation to other bod-
ies under internal law will be relevant to its classification
as an “organ”, internal law will not itself perform the task
of classification. Even if it does so, the term “organ” used
in internal law may have a special meaning, and not the
very broad meaning it has under article 4. For example,
under some legal systems the term “government” refers
only to bodies at the highest level such as the Head of
State and the cabinet of ministers. In others, the police
have a special status, independent of the executive; this
cannot mean that for international law purposes they are
not organs of the State.'?? Accordingly, a State cannot
avoid responsibility for the conduct of a body which does
in truth act as one of its organs merely by denying it that
status under its own law. This result is achieved by the use
of the word “includes” in paragraph 2.

(12) The term “person or entity” is used in article 4,
paragraph 2, as well as in articles 5 and 7. It is used in a
broad sense to include any natural or legal person, includ-
ing an individual office holder, a department, commission
or other body exercising public authority, etc. The term
“entity” is used in a similar sense!2? in the draft articles

120 See, e.g., articles 56, paragraph 3, and 172, paragraph 3, of the
Constitution of the Swiss Confederation of 18 April 1999.

121 Qee, e.g., article 34 of the Convention for the Protection of the
World Cultural and Natural Heritage.

122 See, e.g., the Church of Scientology case, Germany, Federal Su-
preme Court, Judgment of 26 September 1978, case No. VI ZR 267/76,
Neue Juristische Wochenschrift, No. 21 (May 1979), p. 1101; ILR,
vol. 65, p. 193; and Propend Finance Pty Ltd. v. Sing, England, Court of
Appeal, ILR, vol. 111, p. 611 (1997). These were State immunity cases,
but the same principle applies in the field of State responsibility.

123 See Yearbook ... 1991, vol. I (Part Two), pp. 14-18.

on jurisdictional immunities of States and their property,
adopted in 1991.

(13) Although the principle stated in article 4 is clear
and undoubted, difficulties can arise in its application.
A particular problem is to determine whether a person
who is a State organ acts in that capacity. It is irrelevant
for this purpose that the person concerned may have had
ulterior or improper motives or may be abusing pub-
lic power. Where such a person acts in an apparently
official capacity, or under colour of authority, the actions
in question will be attributable to the State. The distinc-
tion between unauthorized conduct of a State organ and
purely private conduct has been clearly drawn in inter-
national arbitral decisions. For example, the award of the
Mexico-United States General Claims Commission in the
Mallén case involved, first, the act of an official acting in
a private capacity and, secondly, another act committed
by the same official in his official capacity, although in an
abusive way.!2* The latter action was, and the former was
not, held attributable to the State. The French-Mexican
Claims Commission in the Caire case excluded responsi-
bility only in cases where “the act had no connexion with
the official function and was, in fact, merely the act of a
private individual”.!?> The case of purely private conduct
should not be confused with that of an organ functioning
as such but acting ultra vires or in breach of the rules
governing its operation. In this latter case, the organ is
nevertheless acting in the name of the State: this principle
is affirmed in article 7.12° In applying this test, of course,
each case will have to be dealt with on the basis of its own
facts and circumstances.

Article 5. Conduct of persons or entities exercising
elements of governmental authority

The conduct of a person or entity which is not an
organ of the State under article 4 but which is empow-
ered by the law of that State to exercise elements of
the governmental authority shall be considered an act
of the State under international law, provided the per-
son or entity is acting in that capacity in the particular
instance.

Commentary

(1) Article 5 deals with the attribution to the State of
conduct of bodies which are not State organs in the sense
of article 4, but which are nonetheless authorized to
exercise governmental authority. The article is intended
to take account of the increasingly common phenomenon
of parastatal entities, which exercise elements of gov-
ernmental authority in place of State organs, as well as
situations where former State corporations have been pri-
vatized but retain certain public or regulatory functions.

124 Mallén (see footnote 117 above), at p. 175.

125 UNRIAA, vol. V (Sales No. 1952.V.3), p. 516, at p. 531 (1929).
See also the Bensley case in Moore, History and Digest, vol. 111, p. 3018
(1850) (“a wanton trespass ... under no color of official proceedings,
and without any connection with his official duties”); and the Castelain
case ibid., p. 2999 (1880). See further article 7 and commentary.

126 See paragraph (7) of the commentary to article 7.
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(2) The generic term “entity” reflects the wide variety
of bodies which, though not organs, may be empowered
by the law of a State to exercise elements of governmental
authority. They may include public corporations, semi-
public entities, public agencies of various kinds and even,
in special cases, private companies, provided that in each
case the entity is empowered by the law of the State to
exercise functions of a public character normally exer-
cised by State organs, and the conduct of the entity relates
to the exercise of the governmental authority concerned.
For example, in some countries private security firms may
be contracted to act as prison guards and in that capacity
may exercise public powers such as powers of detention
and discipline pursuant to a judicial sentence or to pris-
on regulations. Private or State-owned airlines may have
delegated to them certain powers in relation to immigration
control or quarantine. In one case before the Iran-United
States Claims Tribunal, an autonomous foundation estab-
lished by the State held property for charitable purposes
under close governmental control; its powers included the
identification of property for seizure. It was held that it
was a public and not a private entity, and therefore within
the tribunal’s jurisdiction; with respect to its administra-
tion of allegedly expropriated propert;/, it would in any
event have been covered by article 5.12

(3) The fact that an entity can be classified as public or
private according to the criteria of a given legal system,
the existence of a greater or lesser State participation in its
capital, or, more generally, in the ownership of its assets,
the fact that it is not subject to executive control—these
are not decisive criteria for the purpose of attribution of
the entity’s conduct to the State. Instead, article 5 refers
to the true common feature, namely that these entities
are empowered, if only to a limited extent or in a specific
context, to exercise specified elements of governmental
authority.

(4) Parastatal entities may be considered a relatively
modern phenomenon, but the principle embodied in ar-
ticle 5 has been recognized for some time. For example,
the replies to the request for information made by the
Preparatory Committee for the 1930 Hague Conference
indicated strong support from some Governments for the
attribution to the State of the conduct of autonomous bod-
ies exercising public functions of an administrative or leg-
islative character. The German Government, for example,
asserted that:

when, by delegation of powers, bodies act in a public capacity, e.g.,
police an area ... the principles governing the responsibility of the State
for its organs apply with equal force. From the point of view of inter-
national law, it does not matter whether a State polices a given area
with its own police or entrusts this duty, to a greater or less extent, to
autonomous bodies.!?$

The Preparatory Committee accordingly prepared the
following basis of discussion, though the Third Commit-

127 Hyatt International Corporation v. The Government of the Is-
lamic Republic of Iran, Iran-U.S. C.TR., vol. 9, p. 72, at pp. 88-94
(1985).

128 [ eague of Nations, Conference for the Codification of Inter-
national Law, Bases of Discussion ... (see footnote 88 above), p. 90.
The German Government noted that these remarks would extend to the
situation where “the State, as an exceptional measure, invests private
organisations with public powers and duties or authorities [sic] them
to exercise sovereign rights, as in the case of private railway companies
permitted to maintain a police force”, ibid.

tee of the Conference was unable in the time available to
examine it:

A State is responsible for damage suffered by a foreigner as the result of
acts or omissions of such ... autonomous institutions as exercise public
functions of a legislative or administrative character, if such acts or
omissions contravene the international obligations of the State.!2°

(5) The justification for a